BEFORE THE
FEDERAL COMMUNCIATIONS COMMISSION
WASHINGTON, D.C. 20554

In re Petition of

Bright House Networks, LLC CSR-6900-E

For Determination of
Effective Competition

To: Federal Communications Commission, Media Bureau:

CONSOLIDATED CITY OF INDIANAPOLIS, INDIANA’S
OPPOSITION TO BRIGHT HOUSE NETWORKS, LLC’S
PETITION FOR DETERMINATION OF EFFECTIVE COMPETITION

The Consolidated City of Indianapolis, Indiana (“Indianapolis”), by its attorneys and
pursuant to Section 76.7 of the Federal Communications Commission (“Commission”) Rules,
respectfully submits its opposition to the Petition for Special Relief (“Petition”) submitted by
Bright House Networks, LLC (“Bright House Networks™).!

I. Introduction

Indianapolis is situated in Marion County, Indiana. Pursuant to a cable franchise
agreement granted by Indianapolis, Bright House Networks provides cable service to
Indianapolis households located within what is commonly referred to as “the old city limits.”
Indianapolis households located beyond the old city limits receive, if desired, cable service from

Comcast Cablevision of Indianapolis, L.P. In addition, Indianapolis households may subscribe

to direct-to-home satellite providers.

! Bright House Networks seeks relief with respect to both its Carmel operation (CSR-IN0087)
and its Indianapolis operation (CSR-IN0302). This response is on behalf of Indianapolis only,
where Bright House Networks claims direct-to-home penetration of just 15.27%.



Bright House Networks filed its Petition on June 24, 2005, and public notice of the filing
was issued July 18, 2005. Bright House Networks seeks a finding from the Commission that the
Indianapolis franchise area is subject to effective competition pursuant to 47 U.S.C. § 543(a)(2)
and 47 C.F.R. § 76.905(b)(2). Bright House Networks further requests that the Commission

revoke the certification of the Cable Communications Agency as the Local Franchising
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Authority, pursuant to 47 C.F.R. § 76.914(c). For the reasons set forth below, Indianapolis
respectfully requests that the Commission deny the relief sought by Bright House Networks.

IL. Bright House Networks is not entitled to the relief it seeks because it has failed to
carry its evidentiary burden.

Bright House Networks has the burden of proving that it is entitled to the relief it seeks.
Although the data submitted by Bright House Networks indicates that effective competition
exists, the data itself is overbroad. Indeed, Bright House Networks has relied upon data from
certain households outside of its franchise area, and from certain households even outside of
Marion County. When the data is limited to Bright House Networks’ franchise area according to
Commission standards, it becomes readily apparent that Bright House Networks is not subject to
effective competition.

A. Federal statutes and Commission rules and orders place the burden of
showing effective competition on Bright House Networks.

Section 623(a)(2) of the Communications Act of 1934, as amended (“Communications
Act”), provides that a cable system is subject to effective competition if its franchise area is:
(1) served by at least two unaffiliated multichannel video
programming distributors each of which offers comparable video

programming to at least 50 percent of the households in the
franchise area;” and

? Indianapolis does not contest that Bright House Networks’ franchise area meets this first
prong. Indeed, the weight of the Commission’s orders conclude as much.



(i1) the number of households subscribing to programming services
offered by multichannel video programming distributors other than
the largest multichannel video programming distributor exceeds 15
percent of the households in the franchise area.’

According to the Commission’s rules, “[i]n the absence of a demonstration to the contrary, cable
systems are presumed not to be subject to effective competition.” Bright House Networks bears
the burden of rebutting this presumption.’

Moreover, the Commission “will use those household and subscriber figures proffered in

the pleadings that are most adverse to a finding of competition.” Tri-Lakes Cable. Monument,

Colorado, 12 FCC Red. 13170, 13179-80 (Cable Servs. Bur. 1997); see also Falcon Community

Ventures 1, LP d/b/a Falcon Cable TV, Roseburg, Oregon, 13 FCC Red. 21762, 21767 (Cable

Servs. Bur. 1998). Thus, where a cable operator and a local franchise authority submitted
conflicting evidence based on zip code analysis, the Media Bureau refused to evaluate the
operator’s evidence, requesting instead that the operator submit more accurate evidence. Alert

Cable TV of North Carolina, Inc., d/b/a Time Warner Cable, 18 FCC Rcd. 12848, 12849-50

(Media Bureau 2003).

B. Bright House Networks’ calculations include data derived from zip codes
that should not be considered for purposes of the Petition.

The Commission should not accept Bright House Networks’ calculations because the
calculations do not present an accurate analysis of the relevant franchise area. The Cable
Services Bureau has allowed an operator to rely on data from zip codes that fall partially beyond

the geographic boundaries of the franchise area, so long as the geographic center of the zip code

47 U.S.C. § 543(1)(1)(B). See also 47 C.F.R. § 76.905(b)(2).
* 47 CF.R. § 76.906.

> 47 C.F.R. § 76.907.



is within the franchise area and there is no better available source for calculating subscribership.

Falcon Cable Systems Company II, A California Limited Partnership, d/b/a Charter

Communications, 17 FCC Rcd. 4648, 4651 (Cable Servs. Bur. 2002).
The fundamental flaw of the Petition is its failure to define precisely and with

particularity the franchise area itself. This Commission has noted that the franchise area is “the

area a system operator is granted authority to serve in its franchise.” In the Matter of Tel-Com,
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Inc., 10 FCC Red. 2114, § 6 (Cable Servs. Bur. 1995). In addition, the Commission has stated:

We do believe, however, that there may be some limited situations (such as, for
example, where a system operator has county-wide operating rights but has
determined to serve only a specific named community within that area) where use
of a more restricted “franchise area” definition may be both appropriate and
consistent with the statutory language. An affirmative decision by a system
operator to restrict service logically redefines its franchise area in terms of the
objectives of this provision. Accordingly, we will permit franchise authorities to
demonstrate the boundaries of such a redefined franchise area. Such a showing,
however, will be limited to situations in which a system operator has itself]
through its own conduct, self-defined the areas to be served to such an extent that
this redefined area accurately portrays the operator's “franchise area.” The fact

“that a franchise area has not as yet been filled out by construction of a system
would not by itself be taken as redefining the service area.

In the Matter of Implementation of Sections of the Cable Television Consumer Protection

and Competition Act of 1992: Rate Regulation, First Order on Reconsideration, Second

Report and Order, and Third Notice of Proposed Rulemaking, 9 FCC Red. 1164, 1181

(1993).
The current franchise agreement between Indianapolis and Bright House Networks
(“Franchise Agreement”) states:
(a) The Applicable Franchise Territory, upon the Effective Date,
shall be the same geographic area as the franchise territory of

Operator’s Franchise in effect immediately prior to the Effective
Date.






