MARION COUNTY LOCAL PROBATE RULES

LR49-PR00 Rule 400.  TITLE, AUTHORITY, PURPOSE, SCOPE, APPLICATION and ADDITIONAL RULES

400.1   Title. These rules shall be known as the “Marion Superior Court Probate Rules” (“Rules”) and may be cited as “MSCPR” followed by the Rule number.
400.2   Authority.  These Rules are adopted pursuant to the authority granted by I.C. 29-1-1-7 and are intended to supplement the provisions of the Indiana Probate Code and the Indiana Trust Code.

400.3   Purpose. The purpose of these Rules and the MSCPR forms referenced herein is to facilitate the timely, orderly and uniform resolution of probate matters by providing guidance as well as emphasizing certain applicable Indiana statutory requirements.  

400.4   Scope.  These Rules shall be considered as standing Orders of the Marion Superior Court, Probate Division (“Court”) applicable in all probate matters filed in the Marion Circuit and Superior Courts, and compliance is required without further written Order of the Court.

400.5   Application of Rules of Procedure.  As supplemented by these Rules and except as otherwise provided in the Probate Code or other applicable rule of law, the Indiana Rules of Trial Procedure shall apply to trial procedures in any probate matter.
 

400.6   Application of Local Rules.  These Rules are in addition to and are not intended to replace the Marion Circuit and Superior Court Civil Rules, which rules shall apply to probate proceedings.  In the event of a conflict in a probate matter, the Marion Superior Court Probate Rules shall apply.

400.7   Adoption of Additional Rules. If in any proceeding before the Court, a situation arises which is not provided for by these Rules or by any statute or rule of procedure, the Court may formulate and declare a rule of procedure for that particular case.

400.8   Effect of Amendments to Statutes.  If an Indiana statute applicable to decedents’ estates, guardianships, protective proceedings, or adoptions is amended or adopted by the Indiana General Assembly after the adoption of these Rules and if that new or amended statute is in conflict with these Rules, these Rules must be treated as amended to the extent necessary to make them consistent with that new or amended statute.

LR49-PR00 Rule 401.  PLEADINGS and ORDERS.

401.1   Petition and Application for Appointment of Fiduciary.   In addition to the requirements under I.C. §§29-1-7-5 and 29-3-5-1, all Petitions for appointment of a personal representative or guardian shall set forth minimally all the provisions in MSCPR Form 401.1.  Additionally, if a proposed personal representative or proposed guardian (including a proposed co-fiduciary) is a non-resident of Indiana, the Petitioner shall also file an application form (MSCPR Form 401.1-A or 401.1-B) for his or her appointment, containing information as to the proposed non-resident fiduciary’s qualification to serve as such fiduciary.  The application shall include the following information regarding the proposed fiduciary’s qualifications to serve: 

1. 
current residence address if an individual and business address if a corporate fiduciary; 

2. 
educational background; 

3. 
the proposed fiduciary’s current employment or a statement that he or she is retired or is a homemaker or stay-at-home spouse or partner;

4. 
all prior experience in financial management, including investments and checkbook management; 

5. 
a statement of the proposed fiduciary’s prior felony convictions, if any; 

6. 
a statement that the Petitioner has attained the age of majority and is not incapable of performing the required fiduciary duties by reason of physical or mental illness, impairment, or infirmity.

7.
a statement providing the name, office address, attorney number, telephone number, fax number and email address of the attorney for the proposed fiduciary.

8. 
a statement that:

a. 
the attorney for the proposed fiduciary has been provided with the proposed fiduciary's Social Security Number and Date of Birth; and,

b. 
authorizes the attorney to release the same to the Court in the event of breach of any legal or fiduciary duty. 

9.
As required by I.C. 29-1-10-1, if the proposed fiduciary is a nonresident individual or a corporate fiduciary, the petition must also include the following:

a. 
a statement that the proposed fiduciary accepts the appointment as fiduciary;

b. 
a statement providing the name, address and telephone number of the resident agent appointed by the proposed fiduciary to accept service of process, notices, and other documents in the fiduciary proceeding;

c.  
a statement that the Petitioner has agreed to submit personally to the jurisdiction of the Court in any proceeding that relates to the estate of the decedent or protected person.

10.
MSCPR Form 401.1-A must be completed and filed with the Court upon the filing of a Petition for appointment of a proposed personal representative or co-personal representative who is a non-resident individual. No substitute form will be accepted by the Court.

11.
MSCPR Form 401.1-B must be completed and filed with the Court upon the filing of a Petition for appointment of a proposed guardian or co-guardian who is a non-resident individual. No substitute form will be accepted by the Court.

401.2   Original Will or Affidavit Required.  All petitions to probate a Will with administration or to Spread the Will of Record must be accompanied by the original Will.  In the event that only a copy of the Will can be located, the copy of the Will and Proof of Lost Will and Affidavit, substantially in accordance with MSCPR Form 401.2, must accompany the petition.  

401.3   Petitions Required.  All requests for relief or action by the Court shall be made by the appropriate written petition filed with the Court. 

401.4   Citation to Authority.  All petitions requesting relief or action by the Court should, where applicable, contain reference to the appropriate statute or rule authorizing such relief or action.
401.5   Requirement of Verification. All motions, petitions, inventories and accounts in estates or guardianships shall be notarized or verified with the statement, “I verify under the penalties for perjury that the above statements are true.”

401.6   Attorney Contact Information. All pleadings, motions, inventories and accounts in estates and guardianships shall contain the name, attorney number, office address, telephone number, fax number and email address of the attorney for the fiduciary.

401.7   Proposed Orders Required.  A moving party shall provide proposed orders for rulings.  Proposed Letters Testamentary, Letters of Administration or Letters of Guardianship shall be filed with the Petition for Appointment. 

401.8   Self-addressed Envelopes Required.  All proposed orders shall be accompanied with self-addressed, stamped envelopes for return, and, if necessary, for distribution to parties or beneficiaries, and creditors.

LR49-PR00 Rule 402.  REPRESENTATION of FIDUCIARIES by ATTORNEY

402.1   Representation Required. Every personal representative and guardian of an estate must be represented at all times by an attorney of record. 

402.2   Fee Agreement.  It is strongly recommended by the Court that a written contract for legal services be entered into by the personal representative or guardian and his or her legal counsel. If a disagreement arises with regard to attorneys’ fees, the Court will consider the written contract as evidence of the fee agreement between the parties.  All fiduciaries in supervised estates and guardianships should be informed by counsel that fees to the attorney and fiduciary are subject to final court approval prior to payment.

402.3   Supervision and Guidance. An attorney for a fiduciary is required to reasonably supervise and guide the actions of the fiduciary unless and until said attorney is permitted by order of the Court to withdraw from representation of the fiduciary. 

402.4   Attorney Notice of Possible Non-Compliance. An attorney for a fiduciary is required to notify the Court in the event the fiduciary is improperly performing his or her fiduciary duties to the protected person, creditors and beneficiaries of the estate. The notice and required proposed Order shall be substantially in accordance with the form of MSCPR Form 402.4. By the required signing of the Court’s Instructions as provided in MSCPR 412, the fiduciary shall be deemed to have given his or her informed consent to waive the attorney-client privilege as to the filing of the notice and no other Order of the Court regarding such waiver shall be required or issued by the Court.  Upon receipt of the notice, the Court will set the matter for hearing and require the fiduciary to personally appear and account to the Court for all actions taken or not taken by the fiduciary.  At the hearing, the attorney shall not be required to testify as to the actions of the fiduciary unless the attorney believes that the fiduciary has committed perjury.  In the occurrence of such event, the Court deems that Rule 1.6 (b) of the Indiana Rules of Professional Conduct requires the attorney to testify as the Court directs. 

402.5   Fiduciary Notice of Possible Non-Compliance. A fiduciary is required to notify the Court in writing in the event the attorney for the fiduciary is not timely performing or improperly performing his or her duties to reasonably supervise and guide the actions of the fiduciary.  Upon receipt of the notice, the Court will set the matter for hearing and require the attorney for the fiduciary to personally appear and account to the Court for all actions taken or not taken by the attorney.  The Court reserves the right to require the attorney to undertake certain actions and to take the performance of the attorney on behalf of the estate into consideration in ruling upon any request by the attorney for fees and expenses.

402.6   Liability Unaltered. Nothing stated in these Rules shall be considered as altering the liability imposed on the personal representative by I.C. 29-1-16-1.  
LR49-PR00 Rule 403.  ATTENDANCE of PROPOSED FIDUCIARIES

403.1   Except as otherwise permitted under MSCPR 403.2, all proposed personal representatives and guardians shall appear before the Court to qualify.

403.2   In extraordinary circumstances, and provided that the Petition for appointment of a non-Indiana resident as personal representative or guardian is accompanied by an application containing all the information required by paragraphs 10 or 11 of MSCPR 401.1, the Court, in its sole discretion, may waive the requirement in the preceding MSCPR 403.1 if the non-Indiana resident who is the proposed fiduciary is temporarily unable to appear in person when the Petition is filed, and if counsel for the Petitioner personally appears before the Court on behalf of the proposed fiduciary.

LR49-PR00 Rule 404.  CHANGE in ADDRESS or INFORMATION

A personal representative or guardian who changes address shall immediately advise the Court and his or her counsel of the new address. A personal representative or guardian is under a continuing order of the Court to personally advise the Court and the attorney of record in writing as to any change in the information provided in compliance with MSCPR 401.

LR49-PR00 Rule 405. NOTICE

405.1   Whenever notice of any hearing or trial is given, it is the responsibility of the moving party to submit proof of service.

405.2   Copies of the subject motion or petition must be served with all notices of hearing.

405.3   Whenever any estate or guardianship account (including a final account in a supervised estate) is set for hearing, copies of the account must be served with notice of hearing.

LR49-PR00 Rule 406.  UNSUPERVISED ADMINISTRATION OF DECEDENTS’ ESTATES

406.1   Statutory Requirements. A Petition for administration of a decedent’s estate without court supervision, filed in compliance with MSCPR 401 and accompanied (where applicable) by an Application under paragraphs 10 or 11 of MSCPR 401.1, may be granted if the requirements of I.C. §§29-1-7.5-2(a) or 29-1-7.5-2(b) are satisfied.  Once a petition for administration without court supervision has been granted pursuant to such statute, a personal representative's authority shall not be subject to any requirement of Court approval or confirmation or be open to collateral attack on account of any defect or irregularity in the proceedings resulting in issuance of the order of no supervision.

406.2   Supervised Estate Required - Minor Children.  Notwithstanding a provision in a Will specifically authorizing unsupervised administration, if there are minor distributees, the Court may order supervised administration or in the alternative may appoint a guardian ad litem to represent the interests of the minor distributees.

406.3   Instructions to Personal Representatives.  See MSCPR 412.3.
406.4  Surety Bond.  See MSCPR 407.1.

406.5   Inventory. In all unsupervised estates, the personal representative shall, within two (2) months of appointment either:

A.  file an inventory conforming with the requirements of I.C. §29-1-7.5-3.2 (b) and forthwith serve a copy of the inventory on all known heirs, beneficiaries or distributees, or,

B.  file a verified certification that an inventory conforming with the requirements of I.C. §29-1-7.5-3.2 has been prepared, that it is available to be furnished to distributees on request and that notice of preparation of the inventory and its availability has been forthwith served on all known heirs, beneficiaries or distributees.

406.6  Orders and Matters Considered in Unsupervised Estates.  In the administration of an unsupervised estate, the Court's involvement shall in most cases be limited to the opening and closing of the estate and the determination of Indiana inheritance tax due.  Unless revocation of unsupervised administration occurs pursuant to the provisions of MSCPR 406.8, invocation of the Court’s jurisdiction on any other matter presented for its determination shall not convert the estate to supervised administration.

406.7   Orders and Sales of Property.  In unsupervised estates, the Court will not issue an order approving closing statements or an order discharging the fiduciary. The sale of personal property or real estate in unsupervised estate administration may be accomplished without approval of the Court.  

406.8   Revocation of Unsupervised Administration.  Pursuant to I.C. §29-1-7.5-2 (d), the Court may, on its own motion or the motion of an interested person, revoke an order of unsupervised administration and require an administration on terms and conditions which the Court specifies, if the Court finds that such a revocation is in the best interests of the estate, creditors, taxing authorities, heirs, legatees, or devisees. If the estate is converted to a supervised estate, the unsupervised cause number originally assigned to the estate shall remain the same.

406.10   Time for Closing.  See MSCPR 415.4.

406.11   Costs and Claims Paid. All Court costs shall be paid and all claims satisfied and released on or before the date of the filing of the closing statement. 

406.12   Insolvent Estates.  An insolvent unsupervised estate may be closed as an unsupervised estate or may, upon the petition of the personal representative or any interested person, be converted to a supervised estate and closed as such. 

LR49-PR00 Rule 407.  BONDS in ESTATES and WILL CONTESTS
407.1   Except as hereinafter provided, in every unsupervised and supervised estate the personal representative shall file a corporate surety bond in an amount determined by the Court to be adequate to protect distributees, creditors and taxing authorities. 

407.2   Except as provided in MSCPR 407.7, no surety bond is required where a corporate banking fiduciary qualified by law to serve as such is either the fiduciary or one of several co-fiduciaries.

407.3   No surety bond is required in a solvent estate where the decedent's spouse serves as personal representative and is the sole distributee.

407.4   Where a Will provides that bond be dispensed with, the Court shall nonetheless fix a bond in an amount adequate to protect creditors and taxing authorities.

407.5   Where the personal representative is a distributee, the bond may be reduced by the personal representative's estimated net distributive share, but the Court will fix a bond adequate to protect other distributees (if any), creditors and taxing authorities.

407.6   Where all distributees consent in writing that the personal representative serve without bond, the Court will nonetheless determine whether to require a bond in an amount adequate to protect creditors and taxing authorities.

407.7   As required by I.C. §29-1-10-1, if the petitioner is a nonresident individual or corporate fiduciary, or if an appointed fiduciary becomes a nonresident of Indiana, the petitioner must file a bond in an amount:  (A) not less than: (i) the probable value of the estate's personal property; plus (ii) the estimated rents and profits to be derived from the property in the estate during the probate period; and (B) not greater than the probable gross value of the estate.

407.8  Bond in Will Contests.  Upon the initiation of a Will Contest, the plaintiff(s) must file a bond conditioned for the due prosecution of the proceedings and for the payment of all costs if in the proceedings judgment is rendered against the plaintiff.  Since in Indiana, “costs” is a term of art with specific legal meaning including only filing fees and statutory witness fees and since I.C. §33-37-10-3 provides that witness fees are five dollars ($5.00) per day, unless circumstances presented to the Court dictate otherwise, plaintiffs will be required to deposit with the Clerk of the Court the sum of five hundred dollars ($500) as the required bond, or, alternatively, may file a corporate surety bond in the amount of five hundred dollars ($500).

LR49-PR00 Rule 408.  INVENTORY in ESTATES
408.1   In all supervised estates, the personal representative shall file an inventory conforming to the requirements of IC §29-1-12-1 within two (2) months of appointment and shall forthwith serve a copy of the inventory on all known heirs, beneficiaries or distributees.

408.2   In all unsupervised estates, the personal representative shall comply with MSCPR 406.5.

408.3   Inventory Sealed. Upon application by the personal representative and after a hearing upon notice to interested persons, the Court may, in its sole discretion, order an inventory, or any supplement or amendment to it, to be sealed. If so ordered, it may not be opened without an order of the Court, after notice to the personal representative and an opportunity for hearing.  In the event a supplement or an amendment to an inventory is filed, all such subsequent inventories must contain a recapitulation of prior inventories.

LR49-PR00 Rule 409.  BONDS in GUARDIANSHIPS

409.1   Except as otherwise determined by the Court, in every guardianship, the guardian shall post a corporate surety bond in an amount determined by the Court to be adequate to protect the assets of the protected person. 

409.2   Subject to the discretion of the Court, the guardian shall not be required to post a surety bond if:

(a)
a resident corporate banking fiduciary qualified by law to serve as such is either the fiduciary or one of several co-fiduciaries, or,

(b)
the Court determines that the guardianship assets are of such insufficient amount as to not justify the cost of the bond. 

409.3   Subject to the discretion of the Court, in lieu of a bond otherwise required by law or by the Court, a Guardian may restrict transfer of all or part of the liquid assets of a Guardianship by placing those assets in a federally-insured financial institution or in a brokerage account (or any combination of the two) with the following restriction placed on the face of each account or document creating or evidencing the account:

NO PRINCIPAL OR INTEREST SHALL BE WITHDRAWN WITHOUT WRITTEN ORDER OF THE MARION SUPERIOR COURT, PROBATE DIVISION. 

409.4   At the time the Court authorizes the creation of the account in lieu of a bond, the fiduciary and his or her attorney shall execute the Court's attorney's undertaking making the attorney personally responsible for the deposit of the funds in a restricted account.  The attorney’s undertaking shall be substantially in accordance with the form of MSCPR Form 409.4.

409.5.   Within thirty (30) days after an Order authorizing the creation of the account or investment, a certificate by an officer of the institution at which the account or investment has been created shall be filed with the Court which affirms that the account or investment is restricted as required by Court order. The certification shall be substantially in accordance with the form of MSCPR Form 409.5.
409.6   The guardian and the financial institution shall both promptly notify the Court in writing in the event that any principal or interest is withdrawn from the account without Court authorization.

LR49-PR00 Rule 410.  INVENTORY in GUARDIANSHIPS 

410.1   Inventory. An inventory and appraisement shall be prepared by the guardian and filed with the Court within ninety (90) days after appointment as permanent guardian or within thirty (30) days after appointment of temporary guardian.

410.2   Petitions to Sever Jointly Owned Property.  If a guardian seeks under I.C. §29-3-8-6.5 to sever title to title to property jointly owned by the protected person and another, the guardian shall file a petition with the Court, with notice to all co-owners of the jointly held property interest.  The Court may approve any petition under this MSCPR 410.2 without a hearing, and upon a showing by the guardian that the total value of the jointly-titled property to be severed is nominal or is de minimis in comparison to the time and cost of a petition or providing notice to all co-owners, the Court may waive the requirements of the preceding sentence regarding an advance petition or notice to co-owners or both.
410.3   Inventory Sealed. Upon application by the guardian and after a hearing upon notice to all interested persons, the Court may, in its sole discretion, order an inventory, or any supplement or amendment to it, to be sealed. If so ordered, it may not be opened without an order of the Court, after notice to the guardian and an opportunity for hearing.  In the event a supplement or an amendment to an inventory is filed, all such subsequent inventories must contain a recapitulation of prior inventories.

LR49-PR00 Rule 411.  ACCOUNTINGS PROCEDURES and REPORTS
411.1   Statutory Format for Accountings.  In any guardianship or supervised estate, the personal representative or the guardian of the property must file each accounting in the three-schedule format required by I.C. §29-1-16-4. Informal, handwritten or transactional accountings will not be accepted. Each disbursement (expenditure or distribution) must appear as a separate line item and must include the following information:

(a)
Date of the disbursement;

(b)
Check number or other identifying number for the method of payment used;

(c)
The payee’s name;

(d)
The amount of the disbursement; and

(e)
If the purpose or reason for the disbursement is not apparent from the information presented under (a) through (d), a brief description of the purpose or reason that is sufficient to show that the disbursement was made in the course of the proper administration of the estate or (in a guardianship) was made for the support or benefit of the incapacitated person or minor.

The following example of a disbursement line item contains sufficient detail to comply with this MSCPR 411.1:

01-27-2011  ck 205   Brown and Smith CPAs  Decedent’s 2011 Form 1040 prep.  800.00

An Indiana inheritance tax exemption affidavit described in I.C. §6-4.1-4.0.5 is not required to be filed with the Court, but the Court will accept a copy of such an exemption affidavit as a supplement to an estate accounting under this Rule, provided that the filer complies with Administrative Rule 9(G) by redacting the decedent’s social security number and any full account numbers from the copy filed.

411.2   Satisfying “Voucher” Requirement.  I.C. §29-1-16-4 requires a fiduciary to file “receipts for disbursements of assets,” or “vouchers,” and authorizes the Court to permit other methods of substantiating the amounts and purposes of disbursements. Only a corporate fiduciary (bank or trust company) may submit an affidavit confirming that all disbursements have been made as reported in the accounting, instead of filing receipts or vouchers. In order to satisfy the receipt or voucher requirement, a fiduciary who is an individual must file, with each accounting, one of the following types of proof for each disbursement reported in that accounting:

(a)
A copy of the front of a canceled (paid) check;

(b)
A digital image of the check as paid by the financial institution holding the estate’s account, reproduced from the institution’s records or from a periodic account statement;

(c)
For distributions, a receipt signed by the distributee, confirming the payee’s identity and the amount and approximate date of the distribution; 

(d)
For disbursements (other than distributions) to third-party creditors or providers of goods and services, a receipt signed by the payee or its authorized agent, bearing the payee’s name and business address, and stating the amount, the purpose, and the date of the disbursement; 

(e)
For electronic fund transfers, wire transfers, or debit card transactions, a copy of the digital or paper record confirming the payee’s identity and the date and amount of the disbursement; or

(f)
In the court’s discretion, other satisfactory proof showing the identity of the payee and the date and amount of the disbursement.

Documents described in (a), (b), (c), or (e) are prima facie evidence of payment. 

411.3   Reimbursements to the Personal Representative.  If the personal representative of a supervised or unsupervised estate uses his or her personal funds to pay funeral and burial or cremation expenses or administration expenses after the decedent’s death, then without the approval of the Court or the advance consent of the distributees, that personal representative may reimburse himself or herself with estate funds for:

(a)
Funeral, burial or cremation expenses paid by the personal representative out of personal funds and reimbursed out of estate funds within the statutory period under I.C. §29-1-14-1(a) for filing creditor claims, and

(b)
Administration expenses paid by the personal representative out of personal funds and reimbursed out of estate funds at any time before administration is concluded, 

provided that the personal representative fully and accurately document the payment of and reimbursement for each such expenditure in the accounting filed or issued under I.C. 29-1-16 or 29-1-7.5-4(a)(6). All reimbursements permitted under the preceding sentence remain subject to objection by distributees and other persons whose interests are affected and subject to the approval or disapproval of the Court. This MSCPR 411.3 does not apply to claims by the personal representative against the decedent that arose before the decedent’s death, and which are governed by I.C. §§29-1-14-2 and 29-1-14-17 and MSCPR 414.3.

411.4   Disbursements to the Guardian.  In guardianships and without the advance approval of the Court, the guardian may reimburse himself or herself out of guardianship for all reasonable expenditures made from the guardian’s personal funds for the benefit of the minor or protected person or for the preservation of guardianship property, provided that the guardian fully and accurately documents the original payment of and the reimbursement for each such expenditure in the guardian’s next accounting. All reimbursements permitted under this MSCPR 411.4 remain subject to the later approval or disapproval of the Court. 

411.5   Accountings in Guardianships.  Within thirty (30) days after the second anniversary of his or her appointment as guardian of the property of a minor or incapacitated adult, and every two years thereafter, the guardian must file with the Court a verified accounting that complies with MSCPR 411.1 and 411.2, except that a guardian need not file bank account statements as support for an accounting other than a final accounting unless ordered to do so by the Court. Nothing in these Rules or in the guardianship statutes prohibits a guardian of the property from filing and seeking approval of accountings and allowances of guardian compensation and attorney fees on an annual basis, or at a time other than an anniversary date because of some change in the health, needs, or circumstances of the minor or incapacitated adult.

411.6   Public or Pension Benefits.  If a guardian receives Social Security benefits, public benefits (such as food stamps, SSI, etc.), pension distributions, or annuity or IRA distributions on behalf of the incapacitated person or minor, the guardian must account fully for each such benefit or distribution so received, unless (a) the Court determines that the incapacitated person’s incapacity is limited enough to permit him or her to  live with some independence and less supervision (consistent with I.C. §29-3-8-3(4)) and to have direct access to some funds from Social Security, public benefits, other distributions, or wages from supervised employment, or  (b) the Court has previously granted approval to allow such benefits or distributions to be paid to a residential or health care facility that has physical custody of the minor or incapacitated person.

411.7   After Acquired Assets.  Unless an amended inventory is filed, estate or guardianship assets acquired or discovered after the filing of the inventory or most recent previous accounting must be identified by the following information in the next accounting filed, as to each new item of income or principal:  (a) a description of the property; (b) the amount received or the value of the property; (c) the approximate date of receipt; and (d) if the property received is classifiable as income, identification of the asset (e.g., shares of stock or a specific mutual fund) that was the source of the income.

411.8   Sales or Changes in Asset Value.  If a sale, exchange, redemption, change in investment, or increase or loss in market value (capital change) occurs with respect to a guardianship or estate asset, the fiduciary must include the following information in the accounting:  (a) the description of the asset sold, redeemed, exchanged, or lost, or with respect to which the market value changed; (b) the last value previously reported for the asset in the inventory or previous accounting; (c) the amount of gain, loss, or change of value; and (d) if a sale, exchange or redemption occurred, the date of the transaction and a description of the sales proceeds or other property received in the transaction. The fiduciary may report all such capital changes in a separate section of the accounting.

411.9   After Accrued Expenses.   Expenses accrued after the filing of the inventory or most recent accounting shall be accounted for in an amended inventory or the next accounting pursuant to MSCPR 411.1. 

411.10   Property at the End of an Accounting Period.  When a personal representative or guardian files an accounting under MSCPR 411.1 or MSCPR 411.5, he or she must include, in the last schedule of the accounting, the following information with respect to the money or property that is on hand in the estate or the guardianship estate as of the ending date of the accounting period:  (a) a description of each asset or investment, such as the name and partial account number of each account held with a financial institution, securities broker, or mutual fund; (b) the value or closing balance of each such asset or investment as of the ending date (market values as of the last statement date are sufficient for publicly-traded investments); and (c) for real property or tangible personal property, the cost basis or inventory value of such property, as  most recently revised (if at all) in a schedule of capital changes under MSCPR 411.9. With each accounting, the personal representative or guardian must file copies of pages from bank account statements, brokerage or mutual fund statements, etc. for the months in which the beginning and ending dates of the accounting period fall, in order to confirm that the beginning and ending asset balances for the estate or guardianship estate agree with the opening and closing total mounts shown in the accounting.

411.11   Sale or Transfer of Real Property
A.  Documentation of Value.  In all supervised estates and guardianships in which real property is to be sold, a written appraisal or market analysis by a qualified real estate professional shall be filed with the Petition for Sale, unless such document was previously filed with the Inventory. Such written appraisal or market analysis shall include the following information: (a) a brief description of the property interest being appraised or valued, including the full legal description thereof; (b) purpose or objective of the appraisal or valuation; (c) date for which Fair Market Value is determined; (d) if valuation is established through the comparable method of valuation, identification of the comparable sales used to value the subject property as well as identification of all adjustments made to the comparable sale to determine the fair market value of the subject property; (e) if valuation is established through another method of valuation, all data and reasoning that supports the Fair Market Value; (f) the Fair Market Value determined; (g) a statement of assumption and special or limiting conditions; (h) the qualification and background of the real estate professional; (i) certification of disinterest in the real property; (j) signature of the real estate professional. 

B.  Limitations Period for Valuation.  The appraisal or market analysis shall be made within one (1) year of the date of the Petition for Sale.

C.  Deeds.   The Court does not approve the form of deeds for the sale of real property in an estate or guardianship.

D.  Will Contains Specific Power to Sell.  If the decedent’s probated Will expressly gives the personal representative the specific power to sell “property of the estate” or “real property” “without order of court,” “without court approval or supervision,” or in words with substantially the same effect, the personal representative of a supervised estate need not comply with the petition and appraisal or valuation requirements of this MSCPR 411.11.
411.12   Sale of Personal Property.
A.  Documentation of Value. In all supervised estates and guardianships in which personal property is to be sold, a written basis for valuation shall be filed with the Court with the Petition for Sale, unless such document was previously filed with the Inventory. The written basis for valuation shall include the following information: (a) brief description of the property to be sold; (b) the date and basis of valuation; (c) the qualifications of the person providing the valuation or the authoritative nature of the source from which the valuation was obtained, including authoritative sources accessed by electronic media; (d) factors which would affect the value of the subject property. 

B.  Limitations Period for Valuation. Written basis for valuation shall be made within one (1) year of the date of the Petition for Sale.

C.  Written Valuation Not Required. No written appraisal shall be required for the sale of assets which are traded in a market and the value of which is readily ascertainable. Such assets include, but are not limited to, stocks, bonds, mutual funds, commodities, precious metals and items sold at public auction. In addition, upon a showing that non-publicly-traded personal property has a value that is small in comparison to the cost of obtaining a written appraisal, the Court may waive the appraisal requirement under this MSCPR 411.2.

D.  Will Contains Specific Power to Sell.  If the decedent’s probated Will expressly gives the personal representative the specific power to sell “property of the estate” or “personal property” “without order of court,” “without court approval or supervision,” or in words with substantially the same effect, the personal representative of a supervised estate need not comply with the petition and appraisal or valuation requirements of this MSCPR 411.12.
411.13   Guardian’s Current Reports.  Current reports filed by a guardian of the person shall state the present residence of the incapacitated person and a statement of the incapacitated person's current condition and general welfare. If the incapacitated person is an adult, a report of a treating physician shall be filed with the current report verifying that the incapacity of the person remains unchanged since the date the guardianship was established or the date of the last current report.

411.14   Guardian’s Bond. If a Guardian's bond is required, the guardian shall submit to the Court proof of payment of current premiums due on said bond. Failure to comply with this section may result in removal of the guardian.

411.15   Transfer Tax Closing Letters.  When a Final Report (Closing Statement) is filed in an unsupervised estate or when a Supplemental Report of Distribution is filed in a supervised estate, the personal representative must attach copies of the following documents to the Court’s original copy of the Report:

(a)
The federal estate tax closing letter, if any; 

(b)
The Indiana inheritance tax closing letter (unless the Report recites that an inheritance tax exemption affidavit has been filed or recorded under I.C. §6-4.1-4-0.5); and

(c)
The Treasurer’s official receipt showing full payment of the Indiana inheritance tax and estate tax (if any) that was due.

The personal representative must block out the decedent’s social security number on the copies that are attached to or filed with the Report under this MSCPR 411.5. The personal representative may (but is not required to) file the copies of any or all of the documents described in (a), (b), and (c) on light green paper, consistent with Admin. Rule 9(G) and Trial Rule 5(G).

411.16  Petitions to Determine No Inheritance Tax Due.  In a petition under I.C. §6-4.1-5-7 to request an order determining that no Indiana inheritance tax is due, the personal representative or trustee who files the petition must state sufficient information to show that no transferee (distributee or beneficiary) has received or will receive assets with a total value exceeding his or her inheritance tax exemption. Such required information includes but is not limited to a statement of the total value of the decedent’s property transfers that would be reported on an inheritance tax return if one were filed. A copy of an inheritance tax exemption affidavit described in I.C. §6-4.1-4-0.5 may be filed with the Court, provided that the decedent’s social security number is redacted from the affidavit, and the filer of a petition under I.C. §6-4.1-5-7 may cite and rely on that filed affidavit. If the petition (and any attached or accompanying documents) contain information sufficient to show that no inheritance tax is or will be due, then in the absence of any objection by interested persons, the Court will enter an order under I.C. §6-4.1-5-8 without holding a hearing.

LR49-PR00 Rule 412.  INSTRUCTIONS TO FIDUCIARIES

412.1   Instructions to Guardians.  The Court’s Instructions to the guardian, executed by the guardian and his or her attorney, must be filed with the Court prior to Court appointment and the issuance of letters. These Instructions are to be considered as direct Orders of the Court. Instructions to Guardian MSCPR Form 412.0 (when the guardianship will be of the person only) or MSCPR Form 412.1 (when the guardianship will apply to the minor’s or incapacitated adult’s property) must be completed and filed with the Court. No substitute form will be accepted by the Court.

412.2   Instructions to Personal Representatives of Supervised Estates.  The Court’s Instructions to the personal representative of a supervised estate, executed by the personal representative and his or her attorney, must be filed with the Court prior to Court appointment and the issuance of letters. These Instructions are to be considered as direct Orders of the Court. Instructions to Personal Representatives of Supervised Estates MSCPR Form 412.2 must be completed and filed with the Court. No substitute form will be accepted by the Court.

412.3   Instructions to Personal Representatives of Unsupervised Estates.  The Court’s Instructions to the personal representative of an unsupervised estate, executed by the personal representative and his or her attorney, must be filed with the Court prior to Court appointment and the issuance of letters. These Instructions are to be considered as direct Orders of the Court. Instructions to Personal Representatives of Supervised Estates MSCPR Form 412.3 must be completed and filed with the Court. No substitute form will be accepted by the Court.

LR49-PR00 Rule 413.  GUARDIANSHIPS

413.1   Petitions Not Accepted. No Petition for Guardianship over the person of a minor will be accepted by the Court if:

1. There is a current custody order in effect resulting from a dissolution decree; 

2. There is a current custody order in effect resulting from any paternity proceeding;

3. There is a current custody order in effect resulting from a custody proceeding filed by a non-parent; 

4. There are dissolution of marriage or paternity or non-parent custody proceedings currently pending; or

5. The child is involved in an open Child in Need of Services proceeding under IC 31-34.

With respect to any of the situations described above, Petitions for guardianship of the estate (property) of a minor will continue to be accepted. 

413.2   Presence of Incapacitated Person.  In all guardianship or protective proceedings seeking to declare an adult incapacitated, either the person alleged to be incapacitated shall be present at the hearing, or the petitioner shall present sufficient medical evidence to establish that a court appearance would result in injury to the person's health or safety. An opinion that the person would have difficulty in understanding the procedure or might say something inappropriate is not sufficient reason alone for absence. 

413.3   Physician’s Report. In all guardianship proceedings seeking to declare an adult incapacitated, a Physician's Report by the doctor treating the alleged incapacitated person, or such additional evidence as the Court may require, shall be presented to the Court at the time the petition is filed or on the date of the hearing. The Physician's Report shall substantially comply with MSCPR Form 413.3. No determination will be made without a supporting medical report or testimony at hearing.  In the event the guardianship proceeding is contested, the Physician’s Report shall be considered as hearsay unless the parties stipulate to its admissibility.

413.4   Notice.  Consistent with I.C. §29-3-3-4(a) and (b),  no guardian of an adult shall be appointed or protective order entered without notice to the alleged incapacitated person or to his duly appointed attorney-in-fact (if known), except upon verified allegations that delay may result in immediate and irreparable injury to the alleged incapacitated person or loss or damage to property. The petitioner shall certify to the Court in writing the efforts, if any, that have been made to give notice and the reasons supporting the petitioner’s claim that advance notice should not be required. 

413.5   Appointment of Guardian Ad Litem or Attorney. The Court may in its discretion determine that the alleged incapacitated person should have a guardian ad litem or attorney appointed to represent his or her interests, and the hearing for appointment of a guardian for the alleged incapacitated person may be continued by the Court for that purpose.  A guardian ad litem will be paid reasonable compensation, considering the needs of the alleged incompetent person, the nature and relative difficulty of the services provided, local custom, the availability or limitations of resources of the alleged incompetent person's estate, and, in the discretion of the Court, any other considerations deemed relevant under the circumstances of the case.

413.6   Petition For Guardianship of A Minor. In every petition for the appointment of a guardian of the person of a minor child, in addition to the statements required by I.C. §29-3-5-1(a) and MSCPR 401.1, the following information shall also be contained in the petition: 

1. 
The present address of the child. 

2. 
The places where the child has resided during the past two years, and the names and present addresses of the persons with whom the child has lived during that period. If such information is not available, the petition should state the reason for such unavailability. 

3. 
Whether, to petitioner's knowledge, any other litigation is pending in this state or in any other state concerning the custody of the child. 

4. 
Whether, to petitioner's knowledge, any person not a party to the guardianship proceeding has physical custody of the child or claims to have custody or visitation rights with respect to the child. 

The Court may, in its discretion, initiate such further investigation, and obtain a report by the Indiana Department of Child Services, pursuant to I.C. §29-3-9-11. 

413.7   Hearings. Hearing shall be held by the Court on any petition seeking guardianship over an adult alleged to be an incapacitated person.  The court reserves the right to require and to hold a hearing on any petition seeking a guardianship over a child’s person or property, but the Court may waive the necessity for a hearing based on all the material facts and circumstances, including but not limited to a showing that all interested persons entitled to notice under I.C. §29-3-6-1 have given written waivers notice of a hearing or the necessity for a hearing.

413.8   Restricted Accounts.
1.
In guardianships over the estate of a minor, unless otherwise authorized by the Court, funds shall be placed in a restricted account designating that no principal or interest may be withdrawn without written order of the Court.

2.
Prior to the issuance of letters in a guardianship over a minor's estate or the compromise of a minor's claim, the guardian and attorney shall execute the Court's attorney's undertaking making the attorney personally responsible for the deposit of the funds in a restricted account.  The attorney’s undertaking in a guardianship shall be substantially in accordance with the form of MSCPR Form 409.4.  With respect to compromise of a minor’s claim, see MSCPR 418.6 and MSCPR Form 418.6(A).
3.
Within thirty (30) days after the Order authorizing the creation of the account, a certification by a financial institution that a properly restricted account has been created in accordance with this MSCPR 413.8 shall be filed.  The certification shall be substantially in accordance with the form of MSCPR Form 409.5.

4.  
The guardian and the financial institution shall both promptly notify the Court in writing in the event that any principal or interest is withdrawn from the account without Court authorization.

413.9   Power of Attorney.  An appointment of a guardian over an estate shall not operate to terminate a power of attorney, unless the power of attorney instrument provides for termination upon the incapacity of the principal.  A guardian shall not have power over property or health decisions that are subject to a valid power of attorney, and cannot revoke or amend a power of attorney on behalf of a principal. A guardian seeking to revoke a valid power of attorney must obtain Court approval which can be granted only after hearing and notice to the attorney in fact.  

413.10   Rules of the Veteran's Administration. Nothing contained in these rules shall amend or supersede the Probate Rules and Regulations promulgated by the Veteran's Administration of the United States, and every guardian appointed by the Court or the attorney for such guardian shall comply with those Rules and Regulations, if applicable.

LR49-PR00 Rule 414.  CLAIMS AGAINST ESTATES

414.1   Except as hereinafter supplemented, all claims filed against an estate shall comply with and be governed by the provisions of I.C. 29-1-14.

414.2   If a claim is disallowed or neither allowed or disallowed by the personal representative within three (3) months and fifteen (15) days after the date of first published notice to creditors, the claimant shall pay to the Clerk of the Court the fee for filing a new cause of action and the claim will be assigned a new cause number in the Court and tried pursuant to the Indiana Rules of Trial Procedure.  Failure of the claimant to pay the filing fee subjects the claim to dismissal pursuant to T.R. 41. 

414.3   Personal Representative Claim.  Pursuant to I.C. §29-1-14-17, if a personal representative files a claim against the estate which the personal representative represents accrued before the death of the decedent, with the affidavit of the claimant attached, the claim shall not be acted upon by the personal representative unless all interested persons who would be affected by the allowance of the claim consent in writing to it. If the personal representative determines, either before or after filing the claim, that all interested persons do not consent to the allowance and payment of the claim, the personal representative shall promptly report that fact to the Court and shall ask the Court to appoint a special personal representative, who shall then represent the estate with respect to that claim.  Failure to comply with this MSCPR 414.3 shall be grounds for automatic dismissal of the claim with prejudice.
LR49-PR00 Rule 415.  TIME for CLOSING ESTATES
415.1   Personal representatives shall comply with I.C. §29-1-16-2, which provides as follows: “Every personal representative shall close the estate as promptly as possible. Unless for good cause shown, the time for filing the final account in the estate shall not exceed one (1) year from the appointment of a personal representative.”

415.2   Good cause for not closing a supervised estate within one (1) year may be shown by filing an intermediate account within thirty (30) days after the expiration of one (1) year. Such accounting shall comply with the provision of I.C. §§29-1-16-4 and I.C. 29-1-16-6.

415.3   The intermediate account shall be accompanied by the personal representative’s Petition for Extension of Time which shall include the following: (a) a statement of facts showing why the estate cannot be closed; (b) estimated date of closing; (c) a proposal for partial distribution of the estate to the extent that partial distribution can be made without prejudice to distributees and claimants. 

415.4   A closing statement shall be filed within one (1) year after opening an unsupervised estate. In the event the estate cannot be closed within that time period, the personal representative shall file a Petition for Extension of Time which shall include the following: (a) a statement of facts showing why the estate cannot be closed; (b) estimated date of closing; (c) a proposal for partial distribution of the estate to the extent that partial distribution can be made without prejudice to distributees and claimants. 

415.5   Failure to close within one (1) year or show cause why estate cannot be closed may be grounds for removal of the personal representative, pursuant to I.C. §29-1-10-6, and for reduction or forfeiture of personal representative fees and attorney fees.

LR49-PR00 Rule 416.  WRONGFUL DEATH ESTATES
416.1   All proposed wrongful death settlements must be approved by the Court, whether the estate is supervised, unsupervised, or a special administration for the sole purpose of prosecuting the wrongful death claim.

416.2   When an estate remains open one (1) year, the personal representative shall file a Petition for Extension of Time which shall include the following: (a) a statement of facts showing why the estate cannot be closed; (b) estimated date of closing; (c) if an action is pending, the cause number and the court.

416.3   When a judgment has been paid or a petition for approval of settlement is filed in any estate, a petition shall be filed showing proposed distribution, in accordance with I.C. §§34-23-1-1,  34-23-1-2 and 34-23-2-1. Such petition must set out the proposed distribution to the appropriate statutory damage distributees, such as: 

1. 
Expenses of administration;

2. 
Providers of funeral and burial expenses;

3. 
Providers of medical expenses in connection with last illness of decedent;

4. 
Surviving spouse;

5. 
Dependent children;

6. 
Dependent next of kin (if there is no surviving spouse or dependent children).

A proposed order shall be presented to the Court, ordering distribution in accordance with the above cited statutory provisions and requiring that a final account as to the wrongful death proceeds be filed within thirty (30) days.

LR49-PR00 Rule 417.  ADOPTIONS

417.1   Final Hearings.  Except for good cause shown, no final hearings in adoption proceedings shall take place until the adopting couple (including birth parent and adopting stepparent, cohabitating couples, and same sex couples) has been married or cohabitated for at least one (1) year.

LR49-PR00 Rule 418.  MINOR’S SETTLEMENTS

418.1   Guardian Ad Litem.  In accordance with the Indiana Code, a guardian ad litem may be appointed to protect the best interest of the minor and investigate the proposed settlement.

418.2   Evidentiary Hearing.  The Court will hold a hearing on a proposed settlement of a minor’s claim if a hearing is requested by the petitioner, by the guardian ad litem (if any), or by any other interested person, and the Court may schedule and hold an evidentiary hearing on its own motion after receiving and reviewing the Petition and the terms of the proposed settlement, in order to satisfy the Court that the requested settlement fully protects the minor's rights and interests. Unless the preceding sentence applies, the Court will normally consider and rule upon proposed minor’s settlements in chambers and without an evidentiary hearing. 

418.3   Minor’s Consent to Settlement.  If the minor is at least fourteen (14) years of age, the proposed settlement shall be accompanied by a written consent to settlement by the minor.

418.4   Attendance at Hearings.  If an evidentiary hearing is ordered under MSCPR 418.2, the following persons must be present at the hearing: (a) the custodial parent or the guardian; (b) a minor who is at least the age of fourteen (14) years; and (c) at the discretion of the Court, minors younger than fourteen (14) years of age.  Further, unless a written waiver and consent is provided to the Court, a non-custodial parent of the minor has the right to attend the hearing and must be provided with notice of the hearing.

418.5   Limited Settlements or Administration.
1. 
If the funds originating from a minor's settlement are less than the amount requiring establishment of guardianship under the Indiana Code or if a guardian of a minor's estate is appointed for the limited purpose of administration of the minor's settlement, the Court will accept the deposit of the minor's settlement in a restricted account at a federally insured financial institution or in another Court-approved investment in lieu of any other requirement for inventory and accounting, subject to affirmation in each biennial accounting that the funds remain on deposit.

2.  
The sole beneficiary named on the account so created must be “The Guardianship (or Guardianship Estate) of ________” [name of minor].

3. 
Any such restricted account must provide that no principal or interest may be withdrawn from the account without a written order of the Court, and with the following restriction placed on the face of the account or in the investment document: 

NO PRINCIPAL OR INTEREST SHALL BE WITHDRAWN WITHOUT WRITTEN ORDER OF THE MARION SUPERIOR COURT, PROBATE DIVISION 

418.6   Attorney’s Undertaking and Certification.
1.  
At the time the settlement is approved by the Court, the fiduciary and his or her  attorney shall execute the Court's attorney's undertaking making the attorney personally responsible for the deposit of the funds in a restricted account.  The attorney’s undertaking shall be substantially in accordance with the form of MSCPR Form 418.6 (A).

2. 
Within thirty (30) days after an Order authorizing the creation of the account or investment, a certificate by an officer of the institution at which the account or investment has been created shall be filed with the Court which affirms that the account or investment is restricted as required by Court order and is in compliance with this MSCPR 418.6. The certification shall be substantially in accordance with the form of MSCPR Form 418.6 (B).

3.  
The fiduciary and the financial institution shall both promptly notify the Court in writing in the event that any principal or interest is withdrawn from the account without Court authorization.

418.7   Application of Guardianship Law.  Minors’ settlements shall otherwise be subject to the requirements for guardianship, including the filing of inventory and accounting in guardianships.

418.8   Attorney Fees.  Attorney fees for representing a minor in settlement of a claim for personal injuries are subject to Court approval. If the entire attorney fee is to be paid at the same time a structured settlement is approved, the amount of the fee must be based on the present value of the settlement.

LR49-PR00 Rule 419.  TRUSTS

419.1   A Petition to Docket Trust shall be forthwith served upon the current Trustee of the trust, and the Petitioner shall certify that such service has been made. 

419.2   All challenges to a trust shall be filed in the cause in which the trust is docketed.
419.3   No later than fifteen (15) days after receipt of the Petition to Docket Trust, the Trustee shall file with the Court written notice of the name and address of each beneficiary of the trust known to the Trustee and shall serve the Petitioner with the notice at that same time.

419.4   All additional pleadings and any notice of hearing shall be served upon all beneficiaries of the trust, whether the nature of the interest is present, future, vested, or contingent, unless such beneficiaries have signed in advance a proper written waiver of service waiver of hearing notice or a consent to the relief requested.

LR49-PR00 Rule 420.  FEES IN SUPERVISED ESTATES AND GUARDIANSHIPS

420.1   No fees for personal representatives, guardians or attorneys shall be paid from the assets of any guardianship or supervised estate without prior written order of the Court.  In guardianships and supervised estates, fees deposited with an attorney as advancement against future fees, sometimes known as a retainer, are not to be paid from the estate of the protected person or deceased person without prior Court approval.

420.2   Fees shall be in the amount determined by the Court to be reasonable, irrespective of whether a fee agreement requires payment from estate assets of fees in excess of that amount.

420.3   A petition for fees must be signed or approved in writing by the personal representative or guardian.

420.4   Partial fees in a supervised estate may be requested when:

1. 
An intermediate accounting has been approved, or

2. 
The Court finds upon petition that a tax advantage will result from payment of partial fees.

420.5   In all other cases, payment of fees in supervised estates shall be authorized as follows:

1. 
One-half upon the filing of an inheritance tax return or upon a Court determination of no taxes due: and

2. 
The remaining one-half upon approval of the final account.

420.6   A guardian or guardian's attorney may petition for fees at the time of filing an inventory. Other than as provided hereafter, no further petition for fees may be filed until a biennial, annual, or final accounting has been filed. When unusual circumstances require substantial work in a guardianship, the Court may award fees prior to the approval of an account.

420.7   All petitions for fees for personal representatives, guardians or attorneys shall specifically set forth all services performed in detail as well as the amount of the fee requested and how it has been calculated.

420.8   Unjustified delays in carrying out duties by the personal representative, guardian or attorney will result in a reduction of fees.

420.9   The Court has no jurisdiction to rule on fee petitions when there is a guardianship over the person only.
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